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DECISION AND ORDER

This case arose from the Employer's request for review of the denia by aU.S. Department of
Labor Certifying Officer ("CQO") of an gpplication for labor certification. The certification of diensfor
permanent employment is governed by Section 212(a)(5)(A) of the Immigration and Nationdity Act, as
amended, 8 U.S.C. 81182(a)(5)(A)(the "Act"), and the regulations promulgated thereunder, 20 C.F.R.
Part 656.

Under 8212(a)(5) of the Act, as amended, an alien seeking to enter the United States for the
purpose of performing skilled or unskilled [abor isindigible to receive |abor certification unless the
Secretary of Labor has determined and certified to the Secretary of State and Attorney Genera that, at
the time of application for avisaand admission into the United States and at the place where the dienis
to perform the work: (1) there are not sufficient workersin the United States who are able, willing,



qudified, and avallable; and (2) the employment of the dien will not adversdly affect the wages and
working conditions of United States workers smilarly employed.

An employer who desiresto employ an dien on a permanent basis must demondirate that the
requirements of 20 C.F.R. Part 656 have been met. These requirements include the responsbility of
the employer to recruit U.S. workers at the prevailing wage and under prevailing working conditions
through the public employment service and by other reasonable meansin order to make a good faith
test of U.S. worker availability.

The following decision is based on the record upon which the CO denied certification and the
Employer's request for review, as contained in the Apped File ("AF"), and any written arguments of the
parties. 20 C.F.R. §656.27(c).

Statement of the Case

On January 14, 1998, the Employer, Hi-Five, Inc., d/b/a Jackpot Food Mart, filed an
gpplication for [abor certification to enable the Alien, Ramzan Ali Midtry, to fill the position of
Bookkeeper (AF 20). Thejob duties for the position, as stated on the application, are as follows:

Records dl financiad transactions on behaf of convenience store and gas station.

Ba ances books and compiles reports and summarization of accounts payables,
accounts receivables, balance sheets, merchandise receipts, inventory control anaysis,
fixed assets, and cash receipts. Prepares Profit and Loss reports. Calculates employee
wages and prepares withholding, socia security and state and federa tax reports.
Summarizes dl transactions into suitable format for accounting/auditing review. Bdance
daily sales and deposit cash in the Bank. Prepare quarterly payroll report for state and
caculate Labor & Industries quarterly report. Reconcile Bank Statement with daily
ATM reports.

(AF 20, Item 13). The Stated job requirements for the position are as follows: two years of experience
inthejob offered; and “Other Specid Requirements’ - “1. Inventory control andysisreporting 2.
Profit & Lossreports’ (AF 20, Items 14-15).1

In aNotice of Findings ("NOF") issued on August 21, 2000, the CO proposed to deny
certification on the following grounds. 1. The stated job requirements appear to be unduly restrictive
and in violation of 8656.21(b)(2)(i)(A); and, 2. The Employer’s effort to contact qualified U.S.

The “Other Specid Requirements’ are redundant, since the Employer’ s requirement of two
years of experience in the job offered incorporates the stated job duties, which include Inventory
control analysis and Profit & Loss reports (AF 20; Items 13-15).
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applicant Piersol was “tardy and incomplete,” thereby indicating alack of good faith recruitment efforts,
in violation of 8656.21(b)(6) and §656.20(c)(8). (AF 14-17). The Employer submitted its rebuttal on
or about September 22, 2000 (AF 9-13). The CO found the rebuttal unpersuasive, and issued aFinal
Determination, dated November 7, 2000, denying certification on the same bases (AF 7-8).
Subsequently, the Employer appeded the Find Determination (AF 2-5), and the CO forwarded this
matter to the Board of Alien Labor Certification Appeds (AF 1).2

Discussion

As stated above, the CO denied certification on two bases, namely, that the Employer listed
unduly restrictive requirements; and, that Employer did not show good faith in its recruitment effort of
gpplicant Piersol.

In the NOF, the CO challenged the Employer’ s * redtrictive requirements,” stating, in pertinent
part:

Regulatory Basis: The following job requirement gppears to be unduly redtrictive and in
violation of 20 CFR 656.21(b)(2)()(A) in that it is not normaly required for the
successful performance of the job in the United States. Abnormal requirements would
preclude referra of otherwise qualified U.S. workers.

Finding: The requirement considered redrictive is two years experience balancing
books, compiling reports, preparing profit and loss reports, summarizing al transactions
into suitable format for accounting/audit review.

These duties go beyond the scope of bookkeeper duties given inthe DOT. You
describe an accounting position instead.

Corrective Action: To correct deficiencies, you may chose (Sc) option A or B.

A) To amend the redtrictive requirement...
B) To judtify the requirement based on business necessity:

...0r...you must submit documentation that the requirements are usud in the

%In the CO’s | etter, dated January 4, 2001, he stated that the Employer’ s Request for
Reconsderation is denied, and that the case file is being transmitted to the Board of Alien Labor
Certification Appeds (AF 1). However, we find that the Employer smply filed arequest for review,
and that it never even filed areconsideration request (AF 4-6).
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occupation/industry.

(AF 15).

Inits rebutta, the Employer sated, in pertinent part, that the job requirements are cons stent
with those set forth in the Dictionary of Occupationd Titles (D.O.T.) for the position of bookkeeper,
and the related Specific Vocational Preparation (SVP) code. Thus, the Employer sated that, contrary

to the CO’ s assertion, the stated job requirements are not unduly restrictive (AF 10-11).
The D.O.T. for the position of bookkeeper is set forth below:

210.382-014 BOOKKEEPER (clerical)

Keeps records of financid transactions for establishment, using caculator and
computer: Verifies, dlocates, and posts details of business transactions to subsidiary
accounts in journals or computer files from documents, such as sdes dips, invoices,
receipts, check stubs, and computer printouts. Summarizes details in separate ledgers
or computer files and transfers data to generd ledger, using caculator or computer.
Reconciles and balances accounts. May compile reports to show gatistics, such as
cash receipts and expenditures, accounts payable and receivable, profit and loss, and
other items pertinent to operation of business. May cal culate employee wages from
plant records or time cards and prepare checks for payment of wages. May prepare
withholding, Socid Security, and other tax reports. May compute, type, and mall
monthly statements to customers. May be designated according to kind of records of
financid transactions kept, such as Accounts-Receivable Bookkeeper (clericd), and
Accounts-Payable Bookkeeper (clerical). May complete recordsto or through tria
balance.

Dictionary of Occupational Titles, 210.382-014

The Specific Vocationd Preparation (“SVP’) for the position of Bookkeeper is“6.”
Accordingly, the experience requirement may be over 1 year up to and including 2 years.

Notwithstanding the fact that the stated job requirements are consstent with the D.O.T. and the

SVP, the CO denied certification, stating, in pertinent part:

Firgt of dl, we note this pogtion is not supervised by an accountant, it is supervised (by)
the presdent. Then, we note the duties as described are not preparative in nature but
active, for example: balances books, rather than prepares books for balancing. The
duties as described go beyond the nature of duties norma for the occupation of
bookkeeper.



(AF 8).

Having consdered the CO's Find Determination regarding thisissue, we find it lacks merit and
condtitutes an abuse of discretion., as discussed later. Accordingly, the CO cannot deny certification
on thisbasis. We mug, then, consder the second basis for the denid of certification namely, the
Employer’s purported lack of a good faith effort to recruit U.S. gpplicant Piersol.

An employer must show that U.S. applicants were rejected solely for lawful job-related
reasons. 20 C.F.R. 8656.21(b)(6). Therefore, an employer must take steps to ensure that it has
obtained lawful, job-related reasons for rgecting U.S. applicants, and not reject U.S. gpplicants for
subjective reasons which are ether undocumented or unverifigble.

Although the regulations do not explicitly state a*“good fath” requirement in regard to post-filing
recruitment, such good faith requirement isimplicit. H.C. LaMarche Enterprises, Inc., 1987-INA-
607 (Oct. 27, 1988). Actions by an employer which indicate alack of good faith recruitment effort, or
actions which prevent qudified U.S. workers from further pursuing their gpplications are, therefore, a
bassfor denying certification. In such circumstances, the employer has not proven that there are not
aufficient United States workers who are “able, willing, quaified and available’ to perform the work.

20 C.F.R. 8656.1.

In the Notice of Findings, the CO chdlenged the Employer’ s recruitment effort, sating, in
pertinent part:

Basisin Precedent: Efforts made by the employer to contact an gpplicant more than 14
days after receipt of aresume may not be atimely contact and may indicate afalure on
the employer’ s part to recruit in good faith. The rgjection of U.S. workers aso would
be considered as not based on valid, job-related reasons (20 CFR 8656.21(b)(6)) and
the job opportunity would not be considered to be clearly open to any qudified U.S.
worker. (656.20(c)(8)).

Hnding: Job Service Office sent aresume to you on 22 May 1998. Thereisinsufficient
evidence your effort to contact qudified applicant PIERSOL took place timely.

Pogtive contact efforts include both attempts in writing (supported by dated return
receipts) and by telephone (supported by phone bills). The evidence in hand is not
convincing your efforts to contact applicants took place at dl, or “as early as possble’
as EDD had directed. The recruitment is consdered tardy and incomplete.

Corrective Action: If you contend this conclusion isinaccurate, submit arebutta giving
details of your atempt(s) to interview the U.S. gpplicant.




(AF 16).

Initsrebutta, the Employer stated, in pertinent part, that they had attempted to contact Ms.
Fersol in atimey manner by certified mail; that she failed to pick up the letter; that they subsequently
caled her and she had Stated that she is not interested in the position, because the sdary istoo low and
she did not want to relocate or commute from Reno to Hawthorne, Nevada. Furthermore, the
Employer noted that they had previoudy submitted documentation regarding the certified mailing, and
that they could not supply a phone bill because Ms. Piersol resides within the same area code as the
Employer’s place of business. Alternatively, the Employer suggested that the CO could verify the
matter by contacting Ms. Piersol (AF 11-12).

Notwithstanding the Employer’ s rebuttal, the CO denied certification, sating, in pertinent part:

NOF indicated there is insufficient evidence you made a good-faith effort to recruit
goplicant PIERSOL. Y ou rebut you made atimely contact effort.

However, you do not respond to the NOF request for documentation of atimey
effort. 'You have not provided sufficient evidence of a compliant recruitment effort.

(AF 8). (Emphasisin origind).

Having congdered the documentary evidence previoudy presented and Employer’ s rebuttd,
we find that the CO’s Final Determination regarding thisissue, o lacks merit.

In making this determination, we first note that CO stated that the “ Job Service sent aresume to
you on 22 May 1998.” (AF 16). Assuming the Employer received the resume the very next day (i.e.,
May 23, 1998), the documentation presented clearly establishes that the Employer mailed the certified
letter to Ms. Piersol on June 5, 1998 (i.e., 13 caendar days later)(AF 33). Moreover, we take judicia
notice that the 13 day-period between May 23, 1998 and June 5, 1998 includes weekends and
Memoriad Day. We do not find that such adday, onitsface, establishesalack of good faith. (See,
e.g., Kellogg Supply, Inc., 1993-INA-172 (May 11, 1994)(where the Board held that a lapse of 18
days between the time an employer recelved aresume from a State agency until it attempted to contact
an gpplicant did not, on its face, establish lack of good faith recruitment); Cf. Robert White, 1994-
INA-173 (Feb. 14, 1995)(where Employer’s delay of three weeks was deemed untimely).
Additiondly, the Employer further documented Ms. Fiersol’ sfailure to pick up the certified |etter.
Specificaly, the documentary evidence offered by the Employer clearly establishes that Ms. Piersol did
not claim the certified letter upon first and second notices, dated June 8" and June 23", respectively.
Furthermore, the Employer also presented documentary evidence that the letter was returned to the
Employer on June 29" (AF 32). Initsrecruitment report, dated July 22, 1998 (AF 26-27), the
Employer dso explained that they followed-up the certified |etter with atelephone call, and that Ms.
Piersol explained that the P.O. Box which she had provided on her resume (AF 35) isfor business
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correspondence, and “ she only checks it once per month.” (AF 27). The Employer aso represented
that they had discussed the position by telephone, but that Ms. Piersol was not interested because she
did not want to commute nor move from Reno to Hawthorne, nor would she accept the sdary offered
(AF 26-27).

As dtated above, the CO sought documentation of the attempted contacts by certified mail
“(supported by dated return receipts)” and by telephone “(supported by phone bill)” (AF 16).
However, the CO apparently failed to consider the documentary evidence presented regarding the
certified mail (AF 32-34), and ignored the Employer’ s explanation regarding the absence of a phone
bill on the basis of the Employer and Ms. Piersol being located in the same area code (AF 12).
Furthermore, the CO did not contact Ms. Piersol for verification, as suggested by the Employer, but
rather summearily denied certification.

In view of the foregoing, we find that certification was not properly denied by the CO and that
reversa is appropriate herein.

ORDER

The Certifying Officer's denid of labor certification is hereby REVERSED and the Certifying
Officer is hereby ordered to GRANT labor certification.

For the Pand:

A
JOHN C. HOLMES
Adminigrative Law Judge

NOTICE OF OPPORTUNITY TO PETITION FOR REVIEW: This Decison and Order will
become the find decision of the Secretary unless within 20 days from the date of service, a party
petitions for review by the full Board of Alien Labor Certification Appedls. Such review is not favored,
and ordinarily will not be granted except (1) when full Board consideration is necessary to secure and
maintain uniformity of its decisions, or (2) when the proceeding involves a question of exceptiond
importance. Petitions must be filed with:

Chief Docket Clerk

Office of Administrative Law Judges
Board of Alien Labor Certification Appeals
800 K Street, N.W., Suite 400
Washington, D.C. 20001-8002
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Copies of the petition must aso be served on other parties, and should be accompanied by awritten
statement setting forth the date and manner of service. The petition shall specify the basis for requesting
full Board review with supporting authority, if any, and shal not exceed five double-spaced typewritten
pages. Responses, if any, shdl be filed within ten days of the service of the petition, and shal not
exceed five double-spaced typewritten pages. Upon granting of the petition the Board may order
briefs.



